
HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 
IN THE COURT OF THE CIVIL JUDGE, SONITPUR, TEZPUR 

Present: N. Bhatta,  
Civil Judge 

   Sonitpur, Tezpur 
10th March’ 2021 

      TITLE APPEAL NO. 22/2019  

     Smt. Tagor Baruah 
    Wife of Upendra Nath Saikia 
    Resident of – Ward No.16, Tezpur Town 
    Mouza- Mahabhairab 
    Dist - Sonitpur, Assam 
     
        ----- Appellant/Defendant  

    -Versus- 
 
   (1)  Sri Bimal Kumar Choudhury  
    Son of Late Bhaben Choudhury 
    
    (2)  Smt. Anita Lahkar  
    Wife of Bimal Kumar Choudhury 
    Resident of L. B. Road, Ward No.6, Tezpur Town 
    Mouza- Mahabhairab 
    Dist - Sonitpur, Assam 
 
       ------ Respondents/Plaintiffs 
 
    (1)  Sri Jayanta Bora 
     Son of Sri Kamal Chandra Bora 
    Resident of Dhanua Nagar 
    PO & PS - Tezpur 
    Mouza- Mahabhairab 
    Dist - Sonitpur, Assam 
 
     ------ Proforma Respondent/ Proforma  Defendant 
     

 
This appeal has been preferred U/O-41 Rule 1 r/w Sec 96 of CPC 

against judgment and decree dated 30-10-2019 passed by the 

learned Munsiff No.1, Tezpur, Sonitpur in Title Suit No.93 of 2017, 
decreeing the suit of the Respondents/plaintiffs, and came up for 

final hearing on 19-02-2021 in presence of following Advocates:-  
 

Learned Advocate appearing for the Appellant : - Mr. S. Borthakur 
Learned Advocate appearing for the Respondents : - Mr. N. Sarma 
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 J U D G M E N T 

 

1. This first appeal has been preferred by the defendant/appellant on being 

dissatisfied with the judgment and decree dated 30-10-2019 passed by Ld. 

Munsiff No.1, Tezpur, Sonitpur in T.S No. 93 of 2017, whereby the learned 

trial court decreed the suit in favour of the plaintiffs/respondents.  

2. Upon admission of the appeal for hearing, the notice was issued to the 

respondents/plaintiffs and the original case record of T.S. No.93 of 2017 was 

called for and subsequently received by this court. 

3. In order to decide the appeal, let me describe, in brief, the facts leading to 

this appeal:-- 

PLAINTIFFS/RESPONDENTS’ CASE 

 

4. Case of the plaintiffs/respondents appears to be in a narrow campus is that 

Smt. Anita Lahkar and Sri Bimal Chandra Choudhury are the absolute owners 

and recorded pattadars of the residential land and house covered under Dag 

No.666 of Periodic Patta No.370 of Tezpur Town, 1st Part, TMB Holding 

No.5325, Ward No.16, Mouza- Bhairabpad, District- Sonitpur by way of 

purchase through a registered sale deed No.663/2009 from the previous 

owner and pattadar and thereafter mutated their names in the records of 

right. That in the year 2012 Smt. Togar Bora, defendant, and Sri Jayanta 

Bora, proforma defendant, approached the plaintiffs for letting out their said 

residential premises to them situated at Ward No.16, Gharpura Chuburi, 

Tezpur and accordingly, the plaintiff agreed to let out the said residential 

premises in favour of them jointly at monthly rent of Rs.5,000/- (Rupees Five 

Thousand) only per month. That in the mean time, proforma defendant Sri 

Jayanta Bora who took the suit premises along with the defendant vacated 

the tenanted premises in the month of April, 2016 and the defendant 

undertook that she will pay the rent for the entire residential premises from 

the month of May, 2016. But surprisingly enough the defendant has not yet 

been paying the monthly rent since the month of May, 2016 to the month of 

July, 2017 to the plaintiffs despite several request made by the plaintiffs. 

That the tenanted premises has become very old and dilapidated and unfit 
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for human habitation and the structure may collapse at any moment and for 

safety of the inhabitants of the said holding should be shifted and the 

structures needs urgent renovation and reconstruction. Hence, the plaintiffs 

had filed the instant suit for recovery of arrear rents @ Rs.5,000/- (Rupees 

Five Thousand) only per month from the month of May, 2016 to July, 2017 

amounting to Rs.75,000/- (Rupees Seventy Five Thousand) only, for future 

rents @ Rs.5000/- per month from the month of August, 2017 till eviction of 

the defendant and recovery of mesne profits @ Rs.100/- per day from the 

date of decree till execution of decree and also for recovery of possession of 

the suit premises in favour of the plaintiffs.  

DEFENDANT/APPELLANT’S CASE 

5. The defendant/appellant contested case of plaintiffs by filling written 

statement both in law and facts. In the written statement, the 

defendant/appellant has stated that the proforma defendant has vacated the 

residential house in the middle party of the year 2016 and after that the 

defendant has been paying the monthly rent regularly @ Rs.5,000/- per 

month till the month of July, 2017, hence no question of defaulter in 

payment of rent. Hence, the defendant/appellant prayed for dismissal of the 

suit with cost. The proforma defendant has submitted his written statement 

by supporting the story of the plaintiffs. 

ISSUES 

6. Upon the pleadings of both the sides the learned trial Court has framed the 

following issues :  

(1) Whether there is any cause of action for the suit ?  
(2) Whether the defendant is a defaulter and liable to be  

  evicted ?  
(3) Whether the suit premises is required bona-fide by the  

  plaintiffs ? 
(4) To what relief or reliefs the plaintiffs are entitled to ? 
 

7. During trial, plaintiffs /respondents and defendant /appellant adduced their 

evidence. After hearing from both sides, the learned trial court by the 

impugned judgment dated 30-10-2019 decreed the suit in favour of the 

plaintiffs/respondents. On being aggrieved and dissatisfied with the 

impugned judgment, the defendant/appellant preferred the present appeal, 
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upon the following grounds: -- 

GROUNDS OF APPEAL 

(i) That the learned trial court committed grave error of fact and 
law in passing the impugned judgment and decree and 
consequently to pass the decree in favour of the 
plaintiffs/respondents.  

(ii) That the learned trial court ought not to grant judgment and 
decree while considering the pleadings and evidence of 
plaintiffs /respondents and moreover when the plaintiffs 
completely failed to prove their bonafide requirement and 
default in payment of rent in regard to the suit premises by 
the defendant/appellant and dilapidated condition of the suit 
premises. 

(iii) That while the plaintiffs/respondents falsely averred that the 
tenancy started in the year 2012. In fact, the 
defendant/appellant and proforma defendant entered into the 
premises of the plaintiffs/respondents in the month of July, 
2010 and not in the year 2012 as claimed by the 
plaintiffs/respondents. The monthly rent was initially was 
Rs.3,800/- per month. Subsequently, it was enhanced to 
Rs.4,000/- and finally Rs.5,000/- per month from the month 
of April, 2012. The defendant/appellant never defaulted in the 
payment of rent. Moreover, there was no fixed/specific mode 
of payment of rent. Furthermore, the plaintiffs/respondents 
never issued any money receipts against the receipt of the 
rent in respect of the suit premises to the defendant/appellant 
and same was admitted by the plaintiff/respondent, Bimal 
Kumar Choudhury in his cross-examination.   

(iv) That no specific description of alleged dilapidated condition of 
suit premises found its mention in the pleading and the 
evidence of the plaintiffs/respondents. Therefore, the story of 
the plaintiffs/respondents does not ooze any confidence.  

(v) That while the plaintiffs/respondents have failed to adduce 
any evidence in regard to prove the extent of alleged 
dilapidated condition of the suit premises.  

(vi) That the learned trial court committed grave error in deciding 
the Issue Nos. 2 and 3 against the appellant. Hence, the 
judgment and decree passed by the learned Munsiff in Title 
Suit No.93 of 2017 is bad in the eye of law.  

(vii) That the impugned judgment and decree was passed without 
properly weighing the evidence on record, specially when the 
PWs were failed to prove their case.  

(viii) That in any rate the impugned judgment and decree stands 
the test of proper judicial findings and the learned trial court 
did not apply his judicial mind in passing the impugned 
judgment and decree, which was passed on surmise and 
conjecture.  
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(ix) For that in any view of the matter the impugned judgment 
and decree are liable to be set aside.   

          
DISCUSSIONS, DECISIONS & REASONS FOR SUCH DECISIONS 

8. In the light of Grounds of Appeal sets forth by the defendant/ appellant side, 

this court finds that defendant/appellant basically challenging the findings of 

the learned court below affecting to the discussions and decisions of Issue 

No.2 & Issue No.3. In respect of discussion and decision of learned court 

below over Issue nos.2 & 3, the appellant in his Memo of Appeal 

empathically pleaded that learned trial court committed grave error in 

deciding the Issue Nos.2 and 3 against the defendant/ appellant.  

9. On careful perusal of the judgment and order passed by the learned Munsiff 

No.1, Tezpur, Sonitpur this first appellate court in the forthcoming 

discussions, shall try to the decide the following questions:-  

1. Whether learned Munsiff No1, Sonitpur, Tezpur rightly decided and 

answered the issues nos- 2 and 3 against the defendant/appellant ? 

2. Whether the learned trial court has erred in fact and law while 

deciding the Issues nos- 2 and 3 in the suit ?  

3. Whether the findings of learned Munsiff No1, Tezpur, Sonitpur are 

based upon the lawful consideration and settled provisions of law? 

10. Taking notes upon the questions formulated by the court, in the upcoming 

discussions this first appellate Court shall try to answer the questions above 

including the grounds of appeal of defendant/appellant in the light of 

evidence adduced by the both parties in original suit. 

11. Issue No.2:- Whether the defendant is a defaulter and liable to be 

evicted ?  

12. I have perused the oral and documentary evidence adduced by the both 

parties. PW-1 Sri Bimal Kr. Choudhury in his evidence in affidavit has 

deposed that defendant and the proforma defendant had been using and 

occupying the suit premises and house paying house rent @ Rs.5,000/- 

(Rupees Five Thousand) per month to the plaintiffs respondents. The 

proforma defendant Sri Jayanta Bora vacated the tenanted premises in the 

month of April, 2016 and then the defendant undertook to pay the house 
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rent for the entire residential premises from the month of May, 2016. But the 

defendant failed to pay the house rent since the month of May, 2016 till the 

month of July, 2017 in spite of several requests made to him. Thus, the 

defendant became a defaulter in paying the house rent to the plaintiffs.   

PW-2 Sri Bhaskar Jyoti Lahkar had supported and corroborated the evidence 

forwarded by the PW-1 Sri Bimal Kr. Choudhury in respect of the fact that 

the defendant had failed to pay the monthly rent of the tenanted premises 

from the month of April, 2016. On the other hand, defendant Smt. Tagar 

Baruah as DW-1 admitted in her evidence in affidavit that after moving out 

of proforma defendant Sri Jayanta Bora from the suit premises, she had 

been occupying the same. In the written statement and the evidence of  

DW-1 the defendant Smt. Tagor Baruah had claimed that she paid monthly 

rent @ Rs.5,000/- (Rupees Five Thousand) per month to the plaintiffs till the 

month of July, 2017. But when the plaintiffs refused to accept the monthly 

rents offered to them she deposited her monthly rent before the court till 

October, 2018. In this regard, defendant Smt. Tagor Baurah had exhibited 

the copies of treasury challans of house rent for the suit premises from the 

month of August, 2017 till January, 2018 and from the month of February, 

2018 till October, 2018 before the court as Ext.1 and Ext.2. From perusal of 

these documents submitted by the defendant, it appears that on 07-09-2018 

and on 09-11-2018 the defendant has deposited Rs.30,000/- (Rupees Thirty 

Thousand) and Rs.45,000/- (Rupees Forty Five Thousand) only respectively 

as house rent to the plaintiffs before the court. Again, on perusal of the 

cross-examination of the defendant as DW-1 Smt. Tagor Baruah when she 

admitted the fact that since May, 2016 she had not deposited any house rent 

before the court. It is further admitted by the DW-1 that during the 

pendency of this suit she did not deposit the house rent before the court. In 

cross-examination DW-1 further admitted that she deposited the monthly 

house rent for the tenanted premises of Rs.30,000/- (Rupees Thirty 

Thousand) in the month of September, 2018 and Rs.45,000/- (Rupees Forty 

Five Thousand) in the month of November, 2018 through treasury challans 

before the court without offering the monthly rent to the landlord-plaintiffs.  
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13. Now, to decide whether the defendant appellant was able to show her as 

lawful tenant with the payment of house rent from the month of August, 

2017 till January, 2018 and from the month of February, 2018 to October, 

2018 which was supported by the documentary evidence as lead by her as 

Ext.1 and Ext.2. The learned advocate of the plaintiffs respondents has 

submitted that deposit of the rent in the court without offering to the 

landlord is not compliance with Sec. (4) of the Assam Urban Areas Rent 

Control Act, 1972. In this connection, the plaintiffs respondents have cited 

some case laws :  

(i) 2008 (2) 364 

(ii) 2000 (2) GLR 402 

(iii) 2019 (2) GLR 564  

(iv) 2019 (6) NOC 17 GLR 

14. In 2002 (2) GLR 402, the Hon’ble Gauhati High Court held that “Deposit of 

rent in court without tendering the same to the landlord --- that is 

not in compliance with Sec.5(4) of the Assam Urban Areas Rent 

Control Act, 1972. In (2019) 2 GLR 564 the Hon’ble Gauhati High Court 

held that “Once a defaulter, the tenant is always a defaulter for the 

purpose of Assam Urban Areas Rent Control Act, 1972 and would 

be liable to be evicted from the tenanted premises by following the 

due process of law.”  In 2008 (2) GLT 364, the Hon’ble Gauhati High 

Court held that “Assam Urban Areas Rent Control Act, 1972 – 

compliance S. 5(4) – Protection of tenant from ejectment provided 

tenant pays landlord rent or when landlord refused to accept the 

same deposit such rent in court within a fortnight its becoming due 

– Tenant contending that he offered the rent but landlord without 

refusing, let the rent to be accumulated to a good sum and said 

would be calculated at any time according to convenience – Tenant 

depositing rent after receiving court summons for his eviction – 

Held – Tenant ought to have deposited rent in court within a 

fortnight of last day of each month when landlord did not accept 

the same to get protection from eviction under Sec.5 of the Act.”  
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15. From the evidence on record it is found that the appellant defendant has 

depositing the rent in the court from the month of August,2017 till the 

month of October, 2018 through treasury challans without offering the 

monthly rent to the landlord-plaintiffs. But in the light of the observation of 

the Hon’ble Gauhati High Court  this is not in compliance with Sec.5(4) of the 

Assam Urban Areas Rent Control Act, 1972.  

16. It is the law that the tenant has to approach the landlord for payment of rent 

and on refusal the rent to be deposited in the court. In the absence of any 

evidence to show that the tenant approach to pay the rent to the landlord 

and his refusal to accept it, the tenant can not claim  protection under sub –

section (4)of Sec.5 of  the Assam Urban Areas Rent Control Act, 1972. In the 

present case the defendant appellant has also failed to adduce such 

evidence for approaching before the landlord plaintiffs respondents for 

tendering the monthly rent in every month before depositing the rent in the 

court. Further more in the cross-examination of DW-1, the defendant 

appellant stated that since May, 2016 she had not deposited any house rent 

before the court. 

17. In the light of aforesaid discussion, this court is constrained to opine that 

defendant was a defaulter in payment of house rent to her landlord plaintiffs 

respondents. Hence, the findings of the learned trial court not deserves 

interference from this first appellate court and the findings of the learned 

trial court below on Issue No.2 is hereby upheld.   

18. Issue No.3:- Whether the suit premises is required bona-fide by the 

plaintiffs ? 

19. In the instant suit, the plaintiffs have restored upon the plea that there was 

a bona-fide requirement in the suit premises and the house by evicting the 

defendant from thereon on the ground that the tenanted suit premises and 

house becomes very old and dilapidated and not fit for human habitation 

and the structure may collapse at any moment. The Learned counsel 

appearing for the appellant defendant during the argument has tried to draw 

attention of this court in the cross-examination part of the PW-1. The 

learned advocate of the appellant has argued that in the cross-examination 
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the PW-1 Sri Bimal Kr. Choudhury admitted the fact that he has not adduce 

any documentary evidence such as proof or photograph issued by expert in 

displaying dilapidated condition of the suit premises before this court. So, 

the bona-fide requirement of the tenanted premises is not able to be 

established by the plaintiffs respondents side. Hence, they are not entitled to 

the decree as prayed for. On the other hand, the learned counsel for the 

respondents/plaintiffs has argued that in the cross-examination part of DW-1 

Smt. Tagor Baruah wherein she admitted the fact that the tenanted 

premises has become old and in dilapidated condition and it requires urgent 

renovation and if the same is not done immediately then the suit premises 

may be collapsed due to any natural disaster.  

20. In this regard, the respondents/plaintiffs have cited the following case laws : 

(i) 2004 (2) GLR 455 ;  

(ii) (2019) 7 GLR 527 ;      

21. In (2019) 7 GLR 527, the Hon’ble Gauhati High Court held that 

“Genuineness of the claim for the purpose of bonafide requirement 

may not be looked into in a narrow scope - Due consideration must 

be given with a wide and variable scope – Landlord is the best 

person to take a decision thereon.”   

22. Further, it is also observed that in the evidence on affidavit of PW-1 Bimal 

Kr. Choudhury has deposed that the defendant being the tenant of tenanted 

premises has been causing grave inconvenience, disturbances, annoyance 

and breach of peace in the locality despite of repeated protest by them and 

by the neighboring people, which itself requires the eviction of the defendant 

from the suit premises. In cross-examination, the defendant/DW-1 Smt. 

Tagor Baruah has admitted the fact that she has been possessing of 12 nos. 

of dogs at the tenanted premises and due to nuisance created of her dogs 

through their barking at the time of HSLC examination of students of 

neighboring people, a complaint was lodged against her before the District 

Magistrate. Therefore, on the basis of such admission it is apparent that the 

defendant through her habitation at the tenanted premises caused nuisance 

and disturbances to the neighboring people as well as the plaintiffs. So, the 
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trial court below rightly observed that “ itself provides another ground for 

bona-fide requirement of the tenanted premises by the plaintiff”.  

23. So, in my considered opinion the plaintiffs respondents is able to establish 

that the suit premises is required bona-fide by them. Accordingly, the 

findings of the learned trial court below not deserve any interference from 

this first appellate court and the findings of the learned court below on issue 

No.3 is hereby upheld.  

24. Issue No.4:- To what relief/reliefs are entitled to ? 

25. Learned trial court in deciding this issue, opined that plaintiffs have 

successfully established their suit as it is already been apparent that 

defendant is a defaulter in payment of her monthly rent in respect of 

tenanted premises and the plaintiffs have also possessed a bona-fide 

requirement  on their own to evict the defendant from the tenanted 

premises.   

26. In the result of the discussions and decisions of Issues No.2 and 3, this first 

appellate court is constrained to opine that learned trial court below has 

rightly opined that the defendant is a defaulter in payment of her monthly 

rent in respect of tenanted premises and the suit premises is required bona-

fide requirement to them hence the defendant is liable to evict from the 

tenanted premises.  

27. In the result, judgment pronounced by the learned Munsiff No.1, Tezpur, 

Sonitpur, needs no interference and deserves to be upheld.  Accordingly, the 

first appeal is dismissed with cost.  

28. Prepare a decree accordingly. Send down the case record along with a copy 

of judgment to the learned trial court.  

Given under my hand and seal of this court on the 10th day of March, 2021. 

  
       

 
 

 

 

 

(N. Bhatta) 

Civil Judge 

Sonitpur, Tezpur 
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Dictated and corrected by me. 

 

 

 

 

 

                                     APPENDIX. 

 

Plaintiff Witnesses:   
 

PW-1     : Bimal Kr. Choudhury 
PW-2     : Bhaskar Jyoti Lahkar 

        
Plaintiff Exhibits:  
 
 

Ext.1  : Sale Deed being No.663 for 2009 dated 13-03-2009   
Ext.2  : Jamabandi  
Ext.3  : Land Revenue Receipt  
Ext.4  : Municipal Holding Tax Paying receipt dated 15-05-2017  
Ext.5  : Certified copy of the FIR dated 10-06-2017      
 

  
Defendant Witnesses :   
 

DW-1     : Tagor Baruah 
 

Defendant Exhibits  :  
 
  Ext.1 & 2  : Treasury Challans of depositing rents. 
 
 
  

 
         (N. Bhatta) 

                                                             Civil Judge 
                                          Sonitpur, Tezpur 

Dictation taken and  

Transcribed be me: 

 

(J. K Muru), Steno. 

(N. Bhatta) 

Civil Judge 
Sonitpur, Tezpur 


